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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India : :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another. factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside

India of on excisable material used in the manufacture of the goods which are exported to ANYmmee

country or territory outside India. O N
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(C)  In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. ‘
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1908.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of

the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above. '
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied agains
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.1O,C/)®§l

where amount of duty / penalty / demand / refund is upto 5 Lac, 5.Lac to 50 Lac and above 50-£g¢-"
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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- In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
pqld in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Trlt_nunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.B.50 paisa as prescribed under scheduled-l item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Qredit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute m

penalty, where penalty alone is in dispute.”
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ORDER

M/s Zircar Crucibles Pvt. Ltd., 306, Kukas Shobhasan Char Rasta,
Mehsané—Vijapur Road, Mehsana (hereinafter referred to as ‘appellants’)
have filed the present appeal Order-in-Original No. GNR-STX-DEM-DC-
07/2017 dated 30.01.2017 (hereinafter referred to as ‘impugned order”)
passed by the then Assistant Commissioner, Service Tax, Gandhinagar
Division, Ahmedabad-III (hereinafter referred to as ‘adjudicating

authority’).

2. The facts of the case are that the appellant was engaged in the

manufacture of refractory ceramic products falling under Chapter 6903’ of
the Central Excise Tariff. They are also registered with Service Tax
Department havihg Service Tax Registration number AAACZ0650LST001.
On the basis of intelligence, a search at the premises of the appellants was
carried out by the officers of the Preventive Section, Central Excise,
Ahmedabad-III. During the course of'investigation it was noticed that the
appellants had péid commission to their overseas agents, during the years
2011-12, 2012-13 and 2013-14, and did not pay Service Tax on the same

under Reverse Charge Mechanism.

3. Thus, a show cause notice dated 06.10.2016 was issued to the
appellants which was adjudicated by the adjudicating authority vide the
impugned order. The adjudicating authority confirmed the demand of
Service Tax amounting to ¥'5,99,095/- under Section 73 of the Finance
Act, 1994 and ordered to appropriate ¥ 2,27,997/- already paid by the
appellants against the above demand. The adjudicating authority further
confirmed the demand of interest at appropriate rate on ¥5,99,095/-
under Section 75 of the Finance Act, 1994 and ordered to appropriate the
interest of ¥ 86,914/~ already paid by the appellants against the total
interést liability. He further imposed penalty of ¥ 10,000/- each under
Sections 77(1)(a) and 77(2) of the Finance Act, 1994 and ordered to
recover late fee specified under Rule 7C of Service Tax Rule, 1994, He also
imposed equal penalty of ¥5,99,095/- under Section 78 of the Finance
Act, 1994 and ordered to appropriate penaity of I58,749/- already paid
’by them towards the pe’na]ty liability under Section 78.0of the Finance Act,
1994,

4. Being aggrieved with the impugned order the appellant has
preferred the present appeal. The appellants have submitted that the

adjudicating abuthority has passed the impugned order in gross violation of
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principles of natural justice. The order has been passed without
quantifying interest and penalty. Further, the appellants argued that they
had paid the amount when pointed out by the officers of the department.
The demand was issued on the basis of audit of records and not on the
basis of preventive investigation. They ’argued that there is no suppression
on the part of them as balance sheets are public documents and once
information is provided in the balance sheet, suppression of facts cannot
be held.

5. - Personal hearing in the matter was . granted and held on
01.11.2017. Shri Nirav P Shah, Advocate, appeared on behalf of the
appellants and reiterated .the contents of appeal memorandum and
submitted some case laws. He stated that the issue of non-payment of

Service Tax on overseas commission was pointed out by the audit team of

. the department and not by the preventive party. He submitted a

photocopy of the audit report for the period March 2011 to march 2014.

6. I have -carefully gone through the impugned order, appeal
memorandum and written as well as oral submission made at the time of
personal hearing. I now proceed to decide the case as per merit and

available records.

7. I find that the appellants have agreed to their Service Ta$< liability;
however, they have challenged the amount of Service Tax demanded from
them. I find many ambiguities in the contents of the impugned order and
the grounds of appeal submitted by the appellants. In paragraph 2 of the
impugned order, the adjudicating authority claims that the preventive
officers of Central Excise, Ahmedabad-III carried out a raid in the
premises of the appellants on 16/17.01.2015 and a show cause notice,
dated 05.02.2016demanding Central Excise duty was issued to the
appellants. In paragraph 3 of the said impugned order, it is mentioned
that Shri Shailesh N Patel, Accounts Officer of the appellants, confessed
before the preventive staff that they paid commission to the overseas
agents from 2011-12 to 2013-14 and did not pay Service Tax on it.
However, the appellants counter that version of the adjudicating authority.
The appellants claimed that it was not the preventive team but the audit
team of the department that pointed out the issue. In support of their
claim, they submitted before me a copy of the Audit Report number ST-
04/2014-15 for the period March 2011 to March 2014. The Revenue Para
1 is the non-payment of Service Tax (for the period 2013-14) on overseas
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commission expenses. The appellants agreed to the said para and paid the
Service Tax demanded by the audit party along with interest and penalty
and the para is treated to be settled. However, I failed to find any
reference of the said audit in the impugned order. I am not ready to agree
the fact that the appellants did not raise the issue of audit (already
conducted on the same issue) before the adjudicating authority. It is very
natural on the part of any rational individual to react adversely when
Service Tax is demanded twice on the same Issue. The impugned order did
not reflect any outburst on the part of the appellants. In paragraphs 7 and
8 of the impugned order, it is mentioned that the representati;/e"of the
appeliants confessed that Service Tax on commission (undei" BAS) was
paid for 2013-14 however, when the respective ST-3 returns were
checked, no payment of Service Tax under BAS was found. This is
surprising to me as the appellants did not produce the audit report before
the adjudicating authority but preferred to submit the audit report before
me. Further, the appellants claimed, before me, that the impugned order
was passed without quantifying the interest and penalty. It is not clear to
me as to what kind of quantification the appellants were expecting in the
impugned order. The interest was charged at the applicable rate on the
Service Tax demanded. Equivalent penalty under Section 78 has been
imposed on them. The appellants failed to enlighten me as to what kind of

quantification and calculation they expected on the above.

8. Inview of so many ambiguities in the case, it needs to be remanded
back to the adjudicating authority to look into it thoroughly and issue a
speaking order covering all the issues that are hovering on the case.

9. In view of above, I remand the case back to the adjudicating
authority for verification of all the documents related to tﬁe case. The
adjudicating authority should check the audit report and relate the same
with the instant case. All the issues raised by the appellants should be
looked into and they should not be denied natural justice due to them. The
appellants are also hereby directed to present all sort of assistance to the
adjudicating authority by providing all required documents during the

proceeding for which the case is remanded back.
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10. The appeals filed by the appellant' stand disposed off in above

terms. , .
“ h\éémp
—
(347 AI)
CENTRAL TAX.(Appeals),
AHMEDABAD.
ATTESTED

SUPERINTENDENT,
CENTRAL TAX (APPEALS),

AHMEDABAD.

To,
M/s. Zircar Crucibles Pvt. Ltd.,
306, Kukas Shobhasan Char Rasta, Mehsana-Vijapur Road,

Mehsana

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.
2) The Commissioner, Central Tax, Gandhinagar.
3) The Dy./Asst. Commissioner, Central Tax, Mehsana Division,
Gahdhinagar Commissionerate.
4) The Asst. Commissioner (System), Central Tax Hq., Gandhinagar.
5) Guard File. '
_ 6P, A File.
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